A “local loop” is a pair of wires, or their equivalent, running from the local central office or
switch to the customer’s premises. A local loop can be subdivided into at least three components
including: (i) Loop Distribution which runs from the customer’s premises to a cross connect point'
known as a feeder/distribution interface (“FDI™); (ii) the FDI itself; and (iii) the Loop Feeder, which
are the lines from the FDI to the local loop switch. Complaint, §{ 41-48. A competitor, like MCI,
who has some equipment in place does not need access to the entire loop because it can connect
directly to loop distribution and bypass the unnecessary portions.

Section 251(c)(3) requires access to unbundled network elements at any technically feasible
point. Id. However, this type of access, subloop unbundling, demands a level of technical feasibility
which has not been demonstrated. The FCC has concluded that MCI and others seeking subloop
unbundling have not overcome incumbent technical feasibility challenges. Specifically, subloop
unbundling can lead to disruptions in phone service and degradation of overall service quality. See

Local Competition Order, 11 FCC Red at 15696, § 391. The SCC properly rejected MCI’s similar

argument upon Bell Atlantic’s showing that it was not technically feasible. Bell Atlantic’s witnesses
noted spectrum management problems, the need to develop new facilities to accommodate MCI’s
request and the potential for breakdowns in network operations and security. See, e.g., 12/16/96 Tr.
42, 81, 203-09, Record 3920, 3959, 4081-87 (testimony of Donald Albert).

Despite MCI’s argument to the contrary, the SCC’s reliance on this information was not
arbitrary or capricious. In fact, the SCC protected MCI’s interest in access to subloop unbundling
by providing for joint subloop unbundling tests in order to identify and alleviate any technical

difficulties. See Arbitration Order at 2 (Dec. 20, 1996). The Interconnection Agreement between
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MCI and Bell Atlantic includes this provision. See Interconnection Agreement, Attachment III,
§4.2, Record 5542.

The Court GRANTS summary judgment for the SCC and Bell Atlantic on this claim.

(3) Directory Assistance

The issue of access to directory assistance information emerges in both MCI complaint and
Bell-Atlantic’s Counterclaim. MCI contends that the SCC erred in denying nondiscriminatory
access to Bell Atlantic’s directory assistance data for tﬁe District of Columbia and suburban
Maryland. Bell Atlantic argues that the SCC erred as a matter of law when it required Bell Atlantic
to give MCI possession of its directory assistance database on magnetic tape or some other suitable
medium. Under the SCC’s Order, Bell Atlantic would also have to provide daily updates. See

Petition of MCI, Case No. PUC960113, Order Resolving Non-Pricing Issues, at 7 (May 8, 1997).

Both arguments are without merit.

Regarding MCI’s claim, the SCC decision to limit access to only Virginia specific data was
not arbitrary or capricious. The SCC properly found that its jurisdiction under the 1996 Act was
“coextensive with [its] jurisdiction over customers within the Commonwealth” and properly declined
to “infringe upon the jurisdiction of other Commissions.” Record, pp. 5883-84 (SCC July.16, 1997
Order, pp. 2-3). MCI has initiated proceedings before both the Public Service Commission of the
District of Columbia and the Maryland Public Service Commission. Those commissions shall
determine MCI’s access to directory assistance data for persons within their respective jurisdictions.
It is the location of the customer, not the database which is controlling because each state
commission regulates intrastate operations of carriers. See 47 U.S.C. § 153 (41). The SCC has no
jurisdiction over customers who reside in the District of Columbia or suburban Maryland. MCI may
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not undermine those proceedings or raise the likelihood of conflict by securing this information
through the SCC.*

Next, Bell Atlantic challenges the medium by which it must provide the directory assistance
information. Specifically, Bell Atlantic challenges the use of magnetic tape or other suitable
medium for delivery of information and would interpret § 251(b)(3) as requiring “read-only” access.
Nothing in the 1996 Act requires such a limited interpretation of “access.” While read-only access
is a highly effective way of providing nondiscriminatory acéess to directory assistance, it is not the
only way to accomplish such access. See Second Report and Order, § 143.

The FCC has expressly ruled that “[a] LEC shall provide directory listings to competing
providers in readily accessible magnetic tape or electronic formats in a timely fashion upon request.
A LEC must alsé permit providers to have access to and read the information in the LEC’s directory
assistance databases.” 47 C.F.R. §51.217(c)(3)(ii). In the Second Report and Order, the FCC
“conclude[d] that section 251(b)(3) requires LECs to share subscriber listing information with their
competitors, in readily accessible tape or electronic formats, and that such data be provided in a
timely fashion upon request.” Second Report and Order, § 141. Accordingly, the SCC properly
interpreted and applied the requirements of § 251(b)(3). -

The Court GRANTS summary judgment for the SCC, MCI and AT&T on this issue.

(4) Access to Feature Availability Matrix and Street Access Guide Database

“Indeed, nothing requires or authorizes the SCC to grant access to such broad information.

The FCC Second Report and Order, Implementation of the I.ocal Competition Provisions of the

Telecommunications Act of 1996, 11 FCC Rcd 19392 (1996) (“Second Report™), § 137 defines
“directory listings™ as “subscriber list information” which is more limited than Bell Atlantic’s entire
directory assistance database.
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A switch offers customers different options such as call waiting. Feature Availability Matrix
and Street Access Guide data (“FAM/SAG”) identifies the features each switch is capable of
supporting and the street addresses it serves. By providing information on which features it may sell
a potential customer, this information enables a competing local exchange carrier to market products
more effectively. Itis a “network element” since it is a “database. . . and information . . .used in the
transmission, routing or other provision of telecommunications service.” 47 U.S.C. § 153(29).
Accordingly, Section 251(c)(3) requires nondiscriminato& access.

Although, MCI would prefer to receive this information via a database download, access
through the Electronic Communications Gateway (“ECG”) is consistent with the 1996 Act. Inits
First Report and Order, the FCC indicated that nondiscriminatory access “includes access to the
functionality of any integral gateway system the incumbent employs in performing the above
functions for its own customers.” First Report and Order, § 523. The Record indicates that MCI
would be given access to this information on the same basis as Bell Atlantic’s service
representatives.® Hence, it is not discriminatory.

There is no obligation on the incumbent LEC to provide superior quality interconnection and

unbundled access. See lowa Utilities Bd. v. F.C.C., 120 F.3d 753, 813 (8th Cir. 1997)({T]he fact

that incumbent LEC’s may be compensated for the additional cost involved in providing superior

quality interconnection and unbundling access does not alter the plain meaning of the statute, which,

S“Bell Atlantic is going to make that information available exactly as we do for our own
service representatives, exactly as our own service representatives can access the operations systems
to use that information in the pre-ordering phase of things.” 2/19/97 Tr. at 165, Record, p. 4602;
“We’ll make the information available exactly the way it’s available to our reps.” Id. at 168, Record
4605. “What we are providing through ECG is the exact same capability to request and use this
information as what our people can.” Id. at 169, Record, p. 4606.
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as we have shown, does not impose such a burden on the incumbent LECs). Bell Atlantic testimony
revealed: (1) the preferred database does not exist in a single place; (2) creating it would be
expensive and (3) MCI could create such a database through ECG access. 2/19/97 Tr. 166-67, 171,
Record 4603-04, 4608; 2/19/97 Tr. 235-36, Record 4672-73. The 1996 Act does not impose these
obligatiéns on the incumbent LEC and the SCC’s Order is in full compliance with the 1996 Act in
this regard.®

The Court GRANTS summary judgment for the SCC and Bell Atlantic on this issue.
B. Performance Measures. Performance Standards, Reporting and Noncompliance Compensation

To ensure compliance, MCI endeavored to secure certain objective performance standards,
specific performance reports, and enforcement mechanisms. The SCC considered MCI'’s claims and
adopted provisions similar to those MCI requested in its brief to the SCC.” The SCC’s decision
enacted the following measures: (1) Bell Atlantic shall provide services to MCI at the same level of
performance Bell Atlantic provides itself; (2) Bell Atlantic shall offer premium service to MCI if
MCT requests it and compensates Bell Atlantic for the incremental cost of providing the pfemium
service; (3) Bell Atlantic shall provide reports to MCI on all material measures of service parity; (4)

MCI may request a report on all measures that are reasonably related to establishing parity level and

$The SCC did not completely preclude access in MCI’s preferred data download manner.
Pursuant to the SCC Order, should Bell Atlantic develops the capacity to furnish this data as
requested by MCI, or if the provision of such data is consistent with industry standards, Bell Atlantic
must furnish it at a price no higher than its incremental cost. Record, pp. 5421-22 (SCC may 8, 1997.
Order, pp. 5-6).

"Bell Atlantic’s Brief in Opposition to Motions of MCI, AT&T and SCC for Summary
Judgment offers a thorough comparison of measures MCI requested below and the resulting SCC
decision. Id. at p. 18.
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whether MCI is receiving services at parity; (5) CLECs shall bear the iﬁcremental costs, allocated
on a competitively neutral basis, of providing any reports that Bell Atlantic does not provide for
internal use or is not obligated to provide for regulatory purposes; and (6) MCI shall have the right,‘
at its expense, to conduct reasonable audits or other verifications of information provided by Bell
Atlantic. Order at 6 (May 8, 1997), Record 5422. Nonetheless, MCI claims that the SCC refused
to impose any meaningful performance requirement on Bell Atlantic. MCI Mem., p. 30.

MCI offers a four part basis for this claim. First, the Interconnection Agreemeﬁé‘s failure
to reduce parity requirements to concrete terms undermines its effectiveness. Next, MCI contends
that it must have reports from Bell Atlantic to show that Bell Atlantic is meeting its performance
obligations. Third, MCI objects to having to pay for performance reports. Finally, MCI claims that
compliance incentives and disincentives for discrimination must be built into the contract to ensure
Bell Atlantic complies. MCI’s argument in support of these claims is unavailing.

First, the 1996 Act enables State commissions to enforce State law in its review of an
agreement, §252(e)(3), but does not explicitly require particular standards of performance. The
FCC similarly declined to require specific performance standards and reporting requirements. First
Report and Order, §§ 310-11. Instead, the FCC chose to allow states to adopt such requirements
based on its own discretion. See id. Toward this end, the SCC adopted suitable performance
standards.

With regard to performance reports, Exhibit A to Attachment X to the Agreement lists reports
MCI would like to receive. Record, pp. 5869-5869.2. MCI may receive each of these reports and
others it may wish to examine. Record, p. 5853. Moreover, MCI has a right to audit Bell Atlantic’s
data used in preparing the reports. Record, p. 5497 (Agreement, Section 34.5). The SCC places the
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Cost of these reports on MCI pursuant to §251(d)(1)(A) which requires ILECs to provide unbundled
access and interconnection to CLECs on a non-discriminatory basis, at a price based on the ILEC’s
cost. The 1996 Act does not require ILECs to provide these reports to CLECs free of charge and the
SCC properly declined to impose the cost on Bell Atlantic. Finally, the absence of incentives for
compliance and disincentives for breach does not impair the effectiveness of the Interconnection
Agreement. MCI may activate the breach provisions within the Agreement which includes dispute
resolution procedures, actions at law and equity for damageé and injunctive relief. Record, p. 5479.

The Court GRANTS summary judgment for the SCC and Bell Atlantic on this issue.
C. Intellectual Rights and Intellectual Property Indemnification

MCI contends that the SCC improperly failed to require transfer of intellectual property
rights and intellectual property indemnification. MCI has no way of assessing intellectual property
risks it may incur upon using Bell Atlantic’s existing network to provide local service.
Consequently, MCI sought assurances that it could purchase network elements without being
exposed to intellectual property based litigation. The SCC required Bell Atlantic to indemnify MCI
for intellectual property claims as to any new equipment and software. The SCC further required
Bell Atlantic to extend to third parties any indemnities Bell Atlantic’s vendors of equipment and
software provide. Finally, the SCC ruled that Bell Atlantic will inform MCI of any pending or
threatened intellectual property claims and update this notification periodically. Record, pp. 5418-19
(SCC May 8, 1997 Order, pp. 2-3).

Standing requires, in part, a party to have suffered an “injury in fact--an invasion of a legally
protected interest which is (a) concrete and particularized and (b) actual or imminent, not conjectural

or hypothetical.” Lujan v. Defenders of Wildlife, 112 S.Ct. 2130, 2136 (1992)(internal citations and

17



quotations omitted). In this case, there is no evidence of either actual or imminent harm. When
asserting third-party rights, standing requires a showing that the third party is unable to represent its

own interests. See Powers v. Ohio, 499 U.S. 411 (1991). There is no evidence that Bell Atlantic’s

vendors will be unable to prosecute their own interests; therefore, any attempt by MCI to enforce
the rights of owners of intellectual property is premature.

The Court hereby DISMISSES this claim WITHOUT PREJUDICE.

D. MCI’s Collocated Remote Switching Modules® |

A remote switching module (“RSM”) takes calls from the incumbent’s system and, when
necessary, routes them to the new entrant’s switch, which in turn routes them for delivery. MCI.
Mem. p. 38. The RSM can also switch calls directly to its destination if the terminating caller is
served by the same end office in which the RSM is located. Id. Although the SCC required Bell
Atlantic to permit MCI to collocate RSMs on its premises, the Interconnection Agreement precludes
MCI from using its collocated RSMs for switching. Record, P. 5715 (Agreement, Attachment V--
Collocation), MCI contends that this provision violates the 1996 as a matter of law.

Section 251(c)(6) limits the duty to collocate to the equipment placed on ILEC premises that
1s “necessary for interconnection or access to unbundled network elements[.]” Id. There is no duty,
however, to provide enhanced services under § 251(c)(6). First Report and Order, §581. Incumbent
LEC:s are not required to allow collocation of any equipment without restriction. I1d. With regard

to switching, the FCC declined to require that switching equipment be collocated since it does not

SAT&T raised this identical count in its complaint and cross-claim. The Court shall dispose
of AT&T’s claim along with MCI’s similar claim. References to MCI shall be understood to include
AT&T.
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appear that it is used for the actual interconnection or access to unbundled network elements. Id.
The Interconnection Agreement implements the 1996 Act and FCC regulations by requiring
collocation as necessary for interconnection and access to unbundled elements. MCI’s cost based
analysis for removing the SCC’s restriction, Record, pp. 4027-4030, is not “necessary” within the
purview of the statutory framework because it is an enhanced feature. Bell Atlantic is under no
statutory duty to allow MCI use collocated RSMs for switching. See 47 C.F.R. § 51.323(c)
(“Nothing in this section requires an [ILEC] to permit collocation of switching equipment or
equipment to provide enhanced services.”)

Accordingly, the Court GRANTS summary judgment for the SCC and Bell Atlantic on this
issue.
E. Rates for Nonrecurring Charges

Nonrecurring charges are the onetime cost of  initiating service to a customer. It is the price
new competitors pay to enter the local telephone market. MCI did not present any proposed prices
for these non-recurring charges. Record, p. 3819 (SCC Staff Report, p. 85). This may be attributed
to its December 13, 1996 stipulation with Bell Atlantic “to handle this issue as outlined in the
Commission’s ruling in the arbitration case involving AT&T[.]” Record, p. 3846 (Stipulation
between MCI and Bell Atlantic, p. 7). The effect of this stipulation precludes MCI from raising the
1SSue now.

This Court may not consider alleged errors not raised to the administrative agency below.
See Pleasant Valley Hospital, Inc. v. Shalala, 32 F.3d 67, 70 (4th Cir. 1994). The SCC set prices for
non-recurring charges in its December 2, 1996 Order. Prior to its entry of the stipulation, MCI had
presented arguments on the issue of non-recurring charges. However, in a practical sense, MCI
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abandoned those claims when it voluntarily agreed to abide by.the results of the AT&T-Bell Atlantic
arbitration issue over one week later.

The Court FINDS that MCI’s claim is procedurally barred because of its failure to raise the
claim to the SCC below. MCI should have declined to enter the stipulation since its claims had not
been resolved. MCI may not avoid the legal effect of its actions on appeal.

E. Transport and Termination Rates

Bell Atlantic contends, without merit, that the SCC erred as a matter of law when it set
AT&T’s and MCI’s termination rates based on Bell Atlantic’s rates for the equivalent service.
Sections 252(d)(2)(A)(ii) and 252(b)(4)(B) permit the establishment of transport and termination
rates based on a reasonable approximation. This approximation was essential because there was no
actual cost data available. New entrants such as MCI have yet to begin offering widespread local
service; therefore, they do not have any historic cost data to assist in setting transport and
termination by reference to actual cost. Moreover, Bell Atlantic urged the SCC to use its cost as a
proxy for new entrants by advocating a “blended rate” for termination. Bell Atlantic is precluded
from challenging the SCC’s use of its costs as a proxy for new entrants as arbitrary and capricious.

The 1996 Act allows approximations based on the “best information available 4o [a state
commission] from whatever source derived.” § 252(b)(4)(B). In this case, the SCC considered the
cost data available, namely the cost Bell Atlantic claimed it would incur for transporting and
terminating traffic over a given distance. The SCC properly considered differences in the MCI and
the Bell Atlantic model before setting rates for transport and termination at $.005 per minute when

MCI switch serves a geographic area comparable to the area served by Bell Atlantic.
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The 1996 Act authorized the SCC to make an approximation based on the information
available to it. The SCC properly relied on Bell Atlantic’s cost study as a proxy for determining'
costs to new entrants. The Court GRANTS summary judgment for the SCC, AT&T and MCI on
this issue.

(3. Prices for Directory Listings

Again, a “network element,” is “facility or equipment used in the provision of a
telecommunications service” including “features, functions and capabilities that are provided by
means of such facility or equipment.” 47 U.S.C. § 153(29). One network element is the local
switching element which the FCC defines as including “the same basic capabilities that are provided
to the [ILEC’s] customers, such as a telephone number, directory listing . . . and operator services|.]”
First Report and Order, §412. In the case at bar, the parties dispute whether directory listings are
network elements within the meaning of 47 U.S.C. § 153(29).

The Court FINDS that directory listings are network elements. Both the Act and FCC
regulations define network elements and include directory listing services. As the Eight Circuit
notes in Jowa, the term “network element” encompasses both the physical components of a network
as well as “the technology and information . . . necessary to provide telecommunications for a fee
* directly to the public.” Jowa, 120 F.3d at 808." The FCC has ruled that directory assistance and
operator services be unbundled as separate network elements. First Report and Order, § 534.
Accordingly, the SCC properly required Bell Atlantic to make them available to AT&T based on
the cost of providing it. See 47 U.S.C. § 252(d)(1).

The absence of cost studies for these services required the SCC to make a reasonable
approximation based on the best information available to it. See 47 U.S.C. § 252(b)(4)(B). In
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setting interim prices for this network element, the SCC considered Bell Atlantic’s tariff rate and
discounted it by the wholesale discount rate. This determination was not arbitrary or capricious
inasmuch as it was based on the best information available to the SCC.

H. Wholesale Discount Rate

Bell Atlantic and other incumbent LECs must “offer for resale at wholesale rates any
telecommunications service that the carrier provides at retail to subscribers who are not
telecommunications carriers.” 47 U.S.C. § 251(c)(4). Se;:tion 252(d)(3) provides a formula for
calculating wholesale rates. “A State commission shall determine wholesale rates on the basis of
retail rates charge[d] to subscribers for the telecommunications services requested, excluding the
portion thereof attributable to any marketing, billing, collection and other costs that will be avoided
by the local exchange carrier.” 47 U.S.C. § 252(d)(3). The FCC has interpreted the statute to
exclude those costs that will be avoided by a reasonable incumbent selling at wholesale. See First
Report and Order, §911.

The SCC adopted two interim wholesale rates. The wholesale discount rate is 21.3% for
telecommunications services sold to competitors for resale. See Wholesale Order, pp. 5-6 (Nov. 8,
1996); Amending Order, pp. 1-2 (Nov. 13, 1996). When Bell Atlantic furnishes directory assistance
and call completion services, the wholesale discount rate will be 18.5%. See id. The Record
supports the SCC calculation of these wholesale discount rates. First, Bell Atlantic’s expert

endorsed the use of “reasonably avoidable costs.” Wholesale Order, p. 3 (November 8, 1996).

Consequently, Bell Atlantic may not challenge the SCC use of these costs. See Pleasant Valley

Hospital, 32 F.3d at 70 (court’s review of administrative decision limited to errors raised below).
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Second, Bell Atlantic used the “wholesale only” model in the proceedings before the SCC. Record,
p. 9423-24, 26, 28.
The Court must uphold the SCC’s determination of the wholesale discount if “based on

consideration of the relevant factors,” absent a clear error of judgment. Citizens to Preserve Overton

Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971). The SCC’s November 8, 1996 Order reveals its

methodical approach to determining the percentage of avoidable costs it deemed appropriate.
Moreover, the SCC approach is wholly consistent with the requirements of the 1996 Act. Having
considered “the record and the briefs“ prior to reaching its decision, the SCC’s determination is not .
arbitrary or capricious.

The Court GRANTS summary judgment for the SCC on this issue.

CONCLUSION

For the reasons stated above, the Court GRANTS summary judgment in favor of the SCC
on all counts. The SCC has complied with the requirements of the 1996 Act and has neither erred
as a matter of law nor made arbitrary or capricious findings of fact. To the extent any party
advocates a poSition contrary to the SCC, the Court DENIES relief.

Let the Clerk send a copy of this Memorandum Opinion to all counsel of record.

And it is SO ORDERED.

UN&EI’) STATES DISTRILT JUDGE

July 1, 1998
DATE
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Ud est's mﬁq claings )

1. Tha WUTC‘'s approval of the inmterim unmmdied loop pride
ol §13.37 wag not azbhitrary or capricioum. Thie price was. chcm
based an -ubauntnl'mz@cién, includiog the WUTG's *Fifteenth
Supplamental Order”, .Dockat ch:'.b u'r-sso:uu {(reccumended price:
$13.38), U3 Weat's proposad un;u:: in annmz proceeding, Dockat
No. UT-941464¢ (n-.xim p:opo:eg priae: $19.24). and the FCC's

Jropoted . praoxy wice: for 'uhipgcon (813 37), g Ciret Report and

Ww Appendixa. & Docket Mo. 96-98

(Angy. 8, 198€). 12}. B‘(‘E Bod 154?9, at {1 788-79¢ (beretinafter sFcc
Ordax~) . : '

US West argues that o WOIC violated cecticm 252(d) (1) of
the Acc by mfem:g to a ':abe-o!-tltum or cthex rate based
procesding, i.e. the ut:eemgn auppu-hntu Order. Buc the
Pifteanth Suppl.meutul Ozdar was | hased t‘ot o ratey of return but
on an xnaxuucnt.al oaet: nachodcgngy :mlled TSLRIC. Seg Arbitra-
tor s Report et §. miainthptypuafmhndulogymmhdin

tlmmcﬂ:derat'paxagnph- G!Oandéss.
mmmcummtunofthctccp:wpﬂmm

improper in light of .I;Wz.ﬁ_mm_,_m 120 F.3d 753

5’

a

-
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(8th Cir. 1997). The Bighth Cixcuit held, howsvé®, chat the FOC
Egguﬁnﬁa»&.cog%gga |
prices. The decision did naot affect tha validity of the underiy- “

4] ing watbodology used by the PFCC, sgnﬂmgnnm\mvnhunonaﬁnwg.

The WOIC sade clear it was “freé . . . to disregard those apecific
regquiregents® 1£.1c wgmn to, and that it was cansidering the
proxy prices for their mdarlying methodology.

2. Tha WUIC did not act exbitrarily or cspricioualy in
rejecting UE Weat's raguest .x...uaono umo&hu nw-nmﬂw for con-

W0y strusticn costs and comditioning. It found that U8 West had
1§ offared no evidence of actual condtructicn costs, or of & preper

2] foxwila to use, or of how coats should be allocated among custon-
193] ere-andl compatitors. WUIC's Qrder at 16-17.

3. aﬂaggugnngwuﬁmaﬁxﬁﬂg%gn '
Rct by perxicting "sham unbundl ing, * The Act nonnoaeu.muou. that an

I ggagaﬁﬂgﬁﬁggg nuw»utﬁn:nhna

nstwork elemectz. fas § 251(c) (3)) Jown Duility Bogxd. 120 p.2d
at 81«&. uﬂu»ugnuoﬂﬁntmnumsuﬁnnnnﬂcn ite gwn elements in

1 gggﬂ.gﬂm PCC Ordex ﬂAunn

UE Wast uuucnn gﬂ«gvﬁuu that the m&ﬂooﬁnuh viclates the
E«S?ﬁugﬁﬁﬁgﬁnﬁgﬁm far NF&. The Igwa
MEiliticg case NH_R."E an mﬂm rule compelling inoumbents to
recoubine networik ._“..__elh.nu for an nnnn.nﬁn (648 120 P.3d at 813;
asendment to the gecond Iowe Qtilieies decision,. 1997 ML 656718
{0ctober 14, 1997}), but the reasoning that led to thet helding
doeg net apply here, The Eighth nuudﬁ.m empbagized that compelled

»
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zecomhination would underwmine tbe diltfm betwéen wholesale
prices for finished cervice and the *abecust” prize paid for
aetwork alemenrs. 130 F.3d at 0LY. Bere, any uafelr cost arbi-
mmi-pmdludﬁdbﬂuﬂdamtim fee equal bto the
difference between the dost and the vholesale rete for finished

4. The WONIC’'sE smvu of a vhivlesale discaunt of 21t cff
retail price was not agbitraxy or capricious. Tha agency relied
on the FUC's nemmdad ranga of 17-25&.‘ Bae FCC n;der at 19
#32=333, U8 lest:‘;a proposal was pfupaxlr rejected ga nat comply-
ing with sectiow 352(d) (3) of the Act, which requires the parties
t.ouun: with the mmmeemm eodtao.widcd (*top

m:s.ngl- m.wrc reasqnahllr cmq:mmmw Hest’s
method as 1q:r¢pa_: }:ottau up* pricing, in which expenses &re
added togather to datermine a *wholessle" price.

$. The WoIC* @ finding that the \mgulumd and deregulated
services are 'telecammlcat.inn:seﬂicea was not arbitraxy or
capriciousn. mwmw@lmmmmmua
lhll:‘lclmthatttunutnguh‘dtqsellmegulwor .
deregqulaced mimu The Act. mquuea i.netmbenn LECE to *offer
far resale ac wholsque r:tu awttlccummicaum cervioe that
the carrier pu:aviFaI at rauau"' 4T Y. 8 C. § 251(c}(4}. The
definition of EELWM&M mﬂm is broad. 47 U.5.C. §
153 (48) . - “ N
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6. mmn:mmtm‘smmwccmu
wm:mﬂmwnuqdoeﬂmmm'ummm
or oapricious. @nm«wmmehotmn
temination accordingly. In doing to, 1t di4 mot vialate the Aot
mumljndeuappmimimotmtawhuittedmm:mma
Monlyhehsadm'mmble_qmw:ms. 47 v.8.C.
$ 252(d)(2) (A} (11). -

7. The WUTC did pot act arhityarily Or capriciously in
dmmwmmwwuam“uu
texwination from reciprocal maticn to cpecial access foas.
Mdacinmmmlymegonmmmmm&mt
mmm&?mamum gec 47 C.P.R, pt. 69.

- Be ThHe mtc did oot adt_,arbitmruy or capriciously in
choaaing HPB‘s mgm d:.nsi,on o£ 'thh!:d acoeds charges® for
mmm:ﬂuwx&mtdﬂiwwnhemedmmof
each coxpany. rabmmummdremmwmm
Mtehndmnmmivadtwupuﬂedwl. Fixat

Wjﬂ, ga: Doa:lt: No. $5-116 (July 3. 1996)..
11 PCC Red 8352, ar. 1 1¢0. “I" mnnonolugy saployed for shu:.ng
accegs charges is lpﬁt te tha diactut:i.on of thea cowwisasion.

?. The NUTC aid not wt: arhitx:arﬂy or capricicusly in

e s masan R
e o

appraving = oolt'. rogovuxy uechanilu for' m.nber portability haned
mummofacuvelmlmmhameachmm he FOC
has indicated t.h.p,t; Lt: approves portahﬂiey surchavrgees computed cn
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that basis. Id. at §{ 130, 136. It is within a'eaﬁaluiog'e

1598.,021-132 11:11 005 ~. 18712
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discretion to approve a method basad ca the FCC's recoumendsticn.
10. memcmmmuﬁmuywwlyu
wm'swforadnguwmggwm“
IATA. Ths agency correctly applied the Act when it limited
its znr:ln to thea beenn!.eu teaaihility of the LATA cannection
Wmthnagmmt. 8as 47 U.B.C. & as1(c) (2} (B) and FCC
Order at  209. US West‘s argumsnt that the WUTC had not consid-
ered the ¢ogt of winimal YATA connecticas by NP8 was cozvectly
rejected. A «uimu:m of teckmical feasibility does mot

include cmideratim af oaeuup.c mtiug [c::l billing .
om.' wc.pz. § 1. E. Pﬂﬁmmenl:edmmdanceon

. 1 42

the - S.uue of techuiu!l faassbu:.cy of lﬂ!‘B'a chopen points of

11, mmcamﬁchlaimmumms. The
cmpanyhaafuledtg_shawthaturfindmgof fact was arbitrary
andcapricimn,oqutwot@:aeMmsmtm Ygng v,
Smalals, 22 P.3d 213, 217 (Sth Gir. 1854}, cited by Ud West, is

not controllimy h-ﬁ:g:-am:q: u:bit:rm«ndchemmm;ed N
their daacisions od the evidence euhtut:tedby the parties.

T sum, 1tmm:bemmmtfthnMwm
axbitratar acted u;nu:rmly az capricamlr, or contrary to l.a.u,
mmﬁﬂgwmmwuon.ummw T

violatas tha Act.: m:d:mgly, Us iteut“: motian for swoery

-

judguent is denied. . Detmdmtx mwotions for swmeary judgment are

4

granted except as to cn. cdd.ng claim, discu-aed below.

9
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IV, umsmm . -
mmedm“mtmm‘ammlotthew
mmmmaututimdukiw. A taking <latn under the
mmsumméu:imuén:upemummua:m
Mﬁnhychagmwwm:ﬁ(hithm-

U.9. 172, 186-97 {19686). Thase requiraments are not met here, and
the taking cluu..heoauu it is pot ripe, must be digmissed
without prefudice. . | '
o v. qmnmmr
rctmmmsstaced detmdmmmmd-marir
Judgmant as to mll plaies aumqt usmcu taking ‘claim, which
will be dinmed.v:.{thm:t prejqdice. dhdgmt. will be entered

accordingly. ¢ " y
Ihechtkmd:;mmdmgmdwpmofthummdl
counsel of vacord, ) N
' . .
Dated: Juouary, §. 1998. . .
H
. ¢
¥ oo -~
e g .‘ b
i  Wiliige L. ;
R a Uniced Stutow Distriot Judge .
' it
o b '
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Hutted swsz @tﬁrﬁm

WESTERE - pyeymacy o MASHINGTON

U § WEST mmm. ., A _
. L8, nmmm;mcass
v. _ .
MFS INTELENET, INC.. et al.. " |
Dafendancy.  CASENUMBSRLS?-2220

Q mvﬂammmmnhnhamum mmmmmmmmmm
it verdict,

73 m-ymutﬂ-smmnﬁamuﬁrwc«n The auss have bnon tried o heard and &
daciaion fuet been rendevd. . . t

Y SOADERED ANDADJUDGED | v o

Judgimtit 18 entered for defendants. |

X ,
RECDIVCD
JAN 17 T8 : -
- CLOF . '
l | %&’ﬂm i ' ’
[~1-4¢ BRIP WIRKIN
Dute ; . Clark

Tunde R







